Are the Data Legally Defensible

by Bart Simmons

s the federal and state governments
try 1y move toward a performance-
hased measurement system (PBMS),
a major question has been asked: Will the
dara be legally defensible? What does de-
termine whether data are legally defensible?

The Courts Have Their
Own Rules

The standards used by the courrs are quite
different than the standards used in the
environmental testing community, In ad-
dition, the rules on the acceptability of
scienrific evidence are different in federal
courts than in some stare courts.

Federal Rules for Scientific Data:
The federal rules for admissibility of sci-
entific evidence changed in 1993 when the
U.S. Supreme Court issued an opinion in
the case of Daubert v Merrell Dot Phar-
macenticals. Although the case involved
allegations that a drug, Bendectin, caused
birch deformities, the ruling had a broad
application because it abandoned an car-
lier standard, based on Frye v Uniied
States. In its 1993 Daubert ruling, the
court established a more flexible and lib-
eral test of admissibility of scientific evi-
dence, The Supreme Court received a con-
siderable number of briefs from scientific
urgamzations, and thisis reflected in their
opinion.

“..under the Rules the trial judge
must ensure thar any and all scientific
testimony or evidence admitted is not
only relevant, bur reliable (Danbert .
Merrell Dow Pharmaceuticals, 4827)"

Readers whoe are interesced in a thorough
examination of the Daubert ruling may
want to loak ar Foster and Fluber's book,
Jundging Science. The question of what
constiutes reliable scientific evidence 15
still subject to debate, bur the impact of
the Court's ruling was to give the judge
considerable flexibility in deciding that
question in a particular case. The Court
did give judges some facrors to consider:

1) whether the underlying theory or

technique can (and has been) tested,

2) whether 1t has been subjected to
peer review and publication,

3) the known or potential rate of er-
ror, and

4) ificis generally accepred in the sci-
enrific community.

Engineers are held to the same rules:
The U.S. Supreme Court recently ex-
panded che Daubert principles to tesi-
mony based on technical and other spe-
cialized knowledge (Kuwmbo Tire v,
Cartirichael). The court agreed that a dis-
trict court had properly prevented the
testimony of a tire expert whose meth-
ods were unacceptable to the judge.

California Rules Are Different
Than Than Federal Rules

Unlike the federal courts, California
courts still maintain a standard based on
“peneral acceptance™ in the relevant sci-
entific community (People v Keilv, 1976).
The three “prongs” of this standard are:

1) The scientific test’s reliability must
be established by its general accep-
tance in the relevant scientific commu-
nity;

2) The testifying witness must be prop-
erly qualified; and

3) The proponent of the evidence must
demonstrate that the correct scientific
procedures were used.

None of these rules would pose a signifi-
cant barrier to environmental test meth-
ods, with the possible exception of a
“black box,” which may operate using
principles that have not been accepted in
the scientific community.

Case Histories

People v. Hale, 1994: The first line of this
California Appellate Court ruling reads:

“$W-846 is not the name of some new
gasoline additive markered by an ol
company. It is the ttle of a manual
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compiled by the United States Protection
Agency (EPA) dealing with the collec-
tion and resting of hazardous waste.”

The case involved illegal dumping of
1,1,1- Trichloroethane into  waste
dumpsters. The appeal focused on major
deviations from $W-846: no sampling
plan was used, the lab had used Method
8013 {using a flame-lonization detector)
instead of the accepted methods 8010 or
8240; the samples were frozen instead
of cooling ta 4°C.; and the 14-day hold-
ing time was exceeded. The court held
that the deviations were harmless.

“We discern no per se rule which does
automancally precludes the introduc-
tion of evidence of disposal of hazard-
ous waste just because the gachering
of the sample does nat follow every jot
and titcle of che EPA manual.”

Peaple v. KL Platiing, 1997: Although
this is not a case published by an appel-
late court, this case involved the use of
field methods. This was a manslaughter
case, in which a worker died after rescu-
ing another worker who was cleaning our
sludge in a waste treatment tank. The
prosecution used results from a Draeger
tube tesung of head space in ajar of sludge
and a hydrogen cyanide momtor as evi-
dence that hazardous levels of hydrogen
cvanide were emitted from the waste. The
defense challenged the reliability of all of
the data. Review of validanon of the
Dracger tube showed that a lewer estimate
of HCN concentration could be caleulated
even though the tube changed color on
one stroke instead of the required ten
strokes. The FICN monitor, the proseco-
tion argued, used an accepred principle
and provided an expert witness to sup-
part the data, The defendant plead guilry.
People v Sangans 1994 This case in-
volved illegal disposal of hazardous waste
into a sewer system., The defendant was
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strued exceptions to this rule are when there
is a genuine, narrowly defined emergency re-
quiring the proper exercise of the emergency
police power, and when the public agency by
law has a righe to inflict damage. The most
recent expression of this rule is in the case
of Los Osos Valley Associates v City of San
Lads Obispo (1994) 30 Cal. App.4th 1670,
where the court held the City of San Luis
Ohispo liable for subsidence caused ro a
shopping center by the City’s groundwarer
exrraction program, rejecting the Ciey's af-
firmative defense that the pumping was part
of an emergency response to conrinuing
drought conditions.

Liability for subsidence as between che
owner of the subterranean land or minerals
and the surface owner is the same for privaze
parties as it s for public agencies, but the cause
of actien 15 damage to real property or nui-
sance, racher than inverse condemnation, The
wwner of the surface has the absolure right ro
subjacent support and the subterranean ex-
tractor is strictly liable for removal of such
support regardless of negligence. Civil Code
Section 832, which purpores to modify the rule
for coterminous surface owners who excavate
surface Jands withour negligence, has been
held by the Marin Municipal Water District
v Northwestern RR Co., supra, court ro ap-
ply enly o adjacent surface owners, and only
to lateral support.

The cause of action of the surface owner arises
when the lind subsides, not when the extrac-
tion 1s made, and the person who removes
the subjacent support remains stricely lable
for damages caused by subsidence even though
the damages do not vecur undl after he has
rransferred his subsurface rights 1o another
pacty. (Platts v Saeramenta Northern Rail-
way (1988) 205 Cal.App.3d 1025, Further-
maore, cach separate subsidence creates a new
cause of action with a new statute of limita-
ton. (Bellman v. County of Contra Costa
{1960) 34 Cal. 2d 363, 369.) Therefore, sub-
siclence oceurring many years or even decades
after exrraction s actionable against the ex-
tractors, though the surface awner may have
difficulry after su many years in proving the
carly extraction was the provimate cause of
the evenrual subsidence. &
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convicted, but appealed, in part, because
the lab which did the analysis was not
certified.  The Appellate Court found
that even if the Hazardous Waste Con-
trol Law required the use of a certified
laby, the dara would be admissible.

“Failure to follow precise regulatory
or statucory requirements for labora-
tory tests generally does nor render
the rest results admissible, provided
the foundational requirements for es-
tablishing the reliabilicy of the tests
are met. The necessary foundational
rcquircmcn(s are:

(1) the testing apparatus 1§ in proper

working order;

(2) the test was properly administered; and

(3) the operator was competent and

qualified. (Peaple v Sangani, p. 1276)"

People v Adams: In what has been de-
scribed as an explanarion of the general
rule of evidence in California, the court
found:

Where a statute ...does not specifically
provide that evidence shall be excluded
for failure to comply with said
statute...such evidence is not inadmis-
sible. Statutory compliance or noncom-
pliance goes to the weight of the evidence
(People v. Adams, 567)."

The courts have their own rules for
what is legally defensible, and they
should be kepr in mind as we reform
the test mechods used for environmen-
tal measurement.

Bart Simmons is Chief of the Hazard-
ous Materials Laboratory in the Depart-
ment of Toxic Substarices Control. He
can he reached at bsinmons@dtsc.ca.gov
or (§10) 540-3003. &

References
Foster, K.R.£, and DW. Huber, 1997,

ndving Science: Scientific Knowledge
Judging &

and the Federal Courts: MIT Press.
Kumho Tire v, Carmichael, 526 US.,
No. 97-1709, 1999,

People v. Adams, 59 Cal.Appt. 3d ar
567 (1976).

People v Hale, 29 Cal.Appf. 4th 730
(1994).

Peaple v Kelley, 17Cal£.3d 14 (1976).
People v Sangani, 94 C.D.OS. 1273
(1994),

U.S. EPA Office of Solid Waste, Test
Methods for Evaluating Solid Waste,
Physical{Chentical Methads,




